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We have finally reached the end of 2020, a very complicated

year for the global real estate market.

During this difficult year, the Real Estate group of The Law
Firm Network (LFN) has kept close contact through regular
online gatherings and has published four issues of its legal
magazine TRENDS.

The main aim of TRENDS is to offer an overview of the most
interesting and “hot” topics in the real estate market, as well
as an update on newly enacted (emergency) legislation
affecting this market around the world.

In this issue of the magazine, we shall cover the following
subjects: the Italian real estate market with a possible
outlook on 2021; the future of the office market in the UK;
investment and leverage in the UK hospitality sector; new
COVID-19 legislature affecting tenants in Ireland; foreign
investment and ownership in the Korean real estate market;
the latest amendments to the Karnataka land reforms in

India; an overview of the notional taxation of real estate that

The Law Firm Network, founded some 30 years
ago in 1989, is a strong non-exclusive association
of independent law firms from around the world
whose principal lawyers have close personal and

professional relationships. The Network has
members in approximately 60 countries and we
have an extended global network with quality law
firms in 80 additional countries.

is to be implemented in Denmark; and the latest updates

from Germany on the commercial tenant rental situation.
I hope you will find our articles interesting and useful.

| also take this occasion to extend to you my best wishes for
the upcoming Holiday Season.

Enjoy the reading!

Written by:

Giulia Comparini
Attorney-at-law

Co-chair, LNF Real Estate Group
Cocuzza & Associati, ITALY
COCUZZAEASSOCIATLIT
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NOTIONALTAXATION

OF REAL ESTATE
TO BE IMPLEMENTED
IN DENMARK

£l
by Lars Hammer Wentoft

& Jacob Monberg

In October 2020, the
Danish government and
its supporting parties
entered into an
agreement on notional
taxation of companies’
property gains. The
initiative is a result of the
government's agreement
on the right to early
retirement and the
financing hereof. The
newly announced rules
are expected to have
major tax-related
consequences for a large
number of real estate
companies and corpo-
rations.

Ongoing taxation of companies’
property gains

The Danish government wants to ensure
efficient taxation of companies’ property
gains by introducing an ongoing
taxation of value increases on compa-
nies' properties according to a notional
principle corresponding to the way
pension companies are taxed today,

meaning that increases or decreases in

the property value must be calculated

annually.

The tax will be introduced with future
effect from 2023 and according to the
agreement, the notional tax must apply
to companies etc.,, which are subject to
the general corporation income tax of 22

percent.

Companies are already taxable on
property gains, but today taxation does
not take place until a profit is realised in
connection with a sale of the property.
Companies can thus avoid the property
gains taxation by placing the property in
a subsidiary and selling the subsidiary
instead of the property, as gains on
subsidiary shares are exempt from

taxation.

Valuation
The precise delimitation of which

companies and properties are covered,

the access to deductions in the event of
a decrease in value or in the event of a
sale at a loss, as well as consequential
changes in notional taxation will have to
be finally determined in connection with
the preparatory legal work.

Properties used in company
operations

Properties which the company
predominantly uses in its own
operations are exempt from notional
taxation. This applies to e.g., properties
used by the company itself or a group
company for administration,

warehousing, production or agriculture.

REAL
ESTATE



Smaller real estate companies and
personally owned properties are
exempt

In order to reduce the administrative
burdens associated with the proposal
for both the companies and the Danish
tax administration, an amount limit of
DKK 100 million will also be introduced.
This excludes real estate companies with
It is
expected that this limit will be assessed

smaller real estate portfolios.

atgrouplevel.

Personally owned properties are also
exempt, and the notional tax will thus
not apply to personally owned
companies. Personally owned means for
tax purposes, both direct personal
ownership, but also includes tax-
transparent units, which cover e.g. P/S,
K/S or 1/S.

ownership may become more fiscally

This means that private

favourable in the corporate tax scheme
or through partner companies (P/S) or

othertax-transparent units (K/S or I/S).

The consequence for real estate
investors

The consequence will be a higher and
advanced tax payment, which in terms
of liquidity must be financed by the real
estate company. Notional taxation will
place afinancial and liquidity pressure on
the real estate companies subject to the
new rules, and it is feared that a number
of real estate companies may be forced
to realise all or part of their portfolio in
order to be able to finance the new
notional taxation.

N The Law Firm Network
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This will continuously entail that a
valuation of the properties must be
made annually, which is considered to
be extremely complicated, and it can
also lead to conflicts about whether the
assessments are correct or not and will

also trigger costs.

It must also be assumed to have major
consequences for real estate
transactions. In this regard, the tax
profits will, to the extent that will follow
from the new rules which we do not yet
know, be taxed on an ongoing basis. The
discussion on the valuation of deferred
tax and its exchange rate will be limited
to any difference in value between the
current revalued tax values and the
trade value that emerges from the

parties'agreement.

It is advisable to consider whether the
ownership of one or more of the

properties should be transferred from

company management to personal
ownership or ownership through tax-
transparent units. In the case of new
acquisitions, it must be considered
whether the acquirer should be one or
additional persons or tax-transparent

entities.

The development regarding this subject
will be followed on an ongoing basis at
mazanti.dk, including how the different
elements of the rules will end up in the

final law.

Written by:

’F
Ay -

Lars Hammer Wentoft
Attorney-at-law

Marzanti-Andersen, DENMARK
MAZANTI.DK

Jacob Monberg
Attorney-at-law
Mazanti-Andersen, DENMARK
MAZANTI.DK

Rey Conlact:

Louise Gjessing Lund Jensen
Attorney-at-law

Mazanti-Andersen, DENMARK

MAZANTI.DK
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by Dr. Tobias Eisenmann

& Kai Graf von der Recke

The COVID-19 pandemic has a lasting effect on the
legal relationship between landlord and tenant and

causes considerable economic restrictions.

This

raises the question whether the commercial tenant
remains obliged to pay the rent during COVID-19
restrictions, even if he is severely impaired in the use
of the rental property, or whether the severe
restrictions on use lead to claims for rent reductions
or even disrupt the basis of the lease agreement.

During the first COVID-19 lockdown in
April/May 2020, the right of landlords to
terminate lease agreements due to rent
arrears was substantially restricted in
favour of the tenants. Rental debts
incurred in the period 1 April 2020 to 30
June 2020 due to the pandemic do not
entitle the landlord to terminate the
lease, neither for ordinary nor
extraordinary cause. The exclusion of
termination applies to both residential
and business premises. The restriction
on termination ends on 30 September
2022.

During the current / second COVID-19
wave, which has again led to an
extensive lockdown, various businesses
are forced to close their stores, as
governments of the German federal
states have identically imposed

operating bans or restrictions on various

facilities including clubs, discotheques,
amusement facilities of all kinds, art and
cultural institutions, trade fairs and
exhibitions, sports facilities, taverns and
restaurants, to name only a few.
Operators of such facilities are
wondering whether they can reduce or
stop their rental payments, or whether
they have a special right of termination.
Ultimately, this relates to the question of

who bears the risk of use if the leased

TIREINDS

property cannot be used, or cannot be
used as intended, due to COVID-19

restrictions.

There is not yet any uniform case law on
this, moreover no case law from the
German Federal Court of Justice. The
current legal sources are limited to
decisions from the Courts of first
instance, i.e. District Courts, which
While
they do show a certain tendency in

mostly relate to retail spaces.

favour of the landlords, this is only a

current snapshot, and any rulings by the
Appeals Courts and by the Federal
Supreme Court are fully open and

unpredictable.

Several German District Courts have
upheld the tenant's obligation to pay
rent for retail space during the initial
lockdown and largely rejected a rent
reduction. The courts have argued that

the sovereign measures ordered by the

REAL
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German federal states (lockdown) serve
to protect the population from general
health risks and are not directly linked to
the specific condition of the rental
object, but only to the operation of the
respective tenant. Further, the courts
held that the measures are not based on
the specific structural conditions, but
generally on the type of use and the fact
that public traffic takes place in the
affected areas which favours infections.
The courts held that it does not make a
difference that the premises at issue
were let as retail spaces with all goods
The
courts ruled that the rented object is still

for daily use and consumption.

suitable for this purpose in the same way
as before the lockdown. Only its
operation is forbidden, irrespective of
questions regarding the condition or
location of the rented property. This
circumstance falls within the tenant's

sphere of risk.

The courts have also ruled that the
tenant cannot demand an adjustment of
the contract on the basis of frustration of
contract. Courts have not found such
interference with the contractual
relationship justified for a mere
temporary closure of one or two months.
The tenants were also entitled in
principle to state aid, which is why the
Courts did not consider it to be
unreasonable for them to adhere to the

rental agreement.

On the other hand, the Regional Court of
Munich has ruled that since the early
days of the application of the Civil Code,
it has been recognised that due to
prohibition of opening of sales outlets
for retail or hospitality business, a defect
of the leased object may exist because
the suitability of the rented premises for
the contractual use is cancelled or
reduced. The Regional Court of Munich
then referred to case-law of the
Reichsgericht (German Supreme Court
between 1879 and 1945) and pointed out
that the now emerging literature by

The Law Firm Network
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legal scholarsincludes strong voices that
give priority to theright toreducerentin
order to resolve COVID-19-related
conflicts of tenants. Against this
background, the court considered the
present restrictions of the rental object
to be a rental defect and awarded the
tenant aright toreduce therent. Forthe
time of the full lockdown in May 2020,
the court came to a rent reduction of
80%, and for June 2020 of 15%, where
customers were only admitted by one
customer per 20 square meters and
customer access was subject to a

hygiene concept.

It remains to be seen how the Appeals
Courts and the German Federal Supreme

Court will assess therisk of use of arental

property during the COVID-19 pandemic.
At any rate, a case-by-case analysis must
be carried out, since in the event of a
dispute, the courts will first determine
how therisk is distributed on the basis of
the specific facts of the case. From the
tenant's point of view, it seems
advisable to make provisions for the
distribution of risk with regard to the
effects of the COVID-19 pandemic when
concluding new leases or making

adjustments to existing leases.

Written by: @ =
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Dr. Tobias Eisenmann
Attorney-at-law

Haver & Mailinder Rechtsanwiilte

Partnerschaft mbB, GERMANY
HAVER-MAILAENDER.DE
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Kai Graf von der Recke
Attorney-at-law

Haver & Mailinder Rechtsanwiilte
Partnerschaft mbB, GERMANY
HAVER-MAILAENDER.DE
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Acquisition of agricultural lond for industrial development becomes

easier.

£l
by G. Deepak Raj

The World Bank's Ease of Doing Business Index
(“EoDB Index”) lists “dealing with construction
permits” and “registering property” as one of the
10 parameters by which to judge a country's
regulatory environment and its conduciveness
for starting and operating businesses.

The Business Reforms Action Plan Portal,
of the Ministry of Commerce and
Industry, oversees an ambitious reform
program with State Governments to
move toward faster, easier and simpler
regulations to start and operate
businesses. The efforts of the State
Governments to this end will markedly
impact and elevate India’s image as a

coming-of-age economic bellwether.

It is also to be noted that historically,

Indian society has been largely agrarian,

with the agricultural sector accounting

for the employment of the majority of
the Indian population. Foreign Direct

Investment (“FDI") is currently permitted

up to 100% under the automatic route

for the following agricultural and
plantation activities:

* Floriculture, Horticulture and
Cultivation of Vegetables &
Mushrooms under controlled
conditions;

* Development and Production of seeds
and planting material;

¢ Animal Husbandry (including breeding
of dogs), Pisciculture, Aquaculture,

Apiculture;

Services related to agro and allied
sectors;

Teasectorincluding tea plantations;

Coffee plantations;

Rubber plantations;

Cardamom plantations;

Palm oil tree plantations; and

Olive oil tree plantations.

Apart from the above, FDI is not
permitted in any other agricultural or
plantation activities. The Union and
State Governments have undertaken a
number of steps to attract investment,
particularly FDI, in the agricultural sector

as well as related and allied sectors, like

logistical services, agricultural inputs,
food storage and processing and
industries.

With a view towards the EoDB Index, the
Government of the State of Karnataka
has enacted the Karnataka Land Reforms
(Amendment) Act, 2020 (the “2020
Amendment Act”) as an amendment to
the Karnataka Land Reforms Act, 1961
(the “Principal Act”) with retrospective
effect from 20 November 2019.

Another similar measure undertaken to
attract FDI to the State of Karnataka and
improve India’s ranking on the EoBD

Index is the announcement of the

REAL
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Karnataka Land Reforms (Amendment)
Ordinance, 2020 with effect from 13 July
2020. Subsequently, the July Ordinance
has been repealed under the re-
circulated Karnataka Land Reforms
(Second Amendment) Ordinance, 2020
(the “November Ordinance”), which is in

effect since 2 November 2020.

Prior to the 2020 Amendment Act and
the Ordinance, agricultural land could
only be purchased by agriculturists and
by non-agriculturists with consent or

exemption.

The 2020 Amendment Act and
November Ordinance have lifted
significant regulatory hurdles and
barriers and consequently, enable
companies to acquire and sell
agricultural land, subject to certain
limitations.

In light of the 2020 Amendment Act, any
person is now entitled to acquire
agricultural lands in the State of
Karnataka for industrial development
projects with investments above USS2
million approved by committees like, the
State High Level Clearance Committee
and State Level Single Window
Clearance Committee with the approval
of the State Government. The
amendment aims to bring about a
single-stage approval process for
industrial developments as opposed to a
multi-tiered approval process for
seeking exemptions to acquire
agricultural land, project incentives,

development sanctions, etc.

Furthermore, with the State
Government’s push to digitise land
records and related approval processes,
the Karnataka Udyog Mitra portalis also
proposed to be integrated with the
Kaveri portal. This would enable
prospective investors to set a date for
registration of the property, as well as
pay the relevant stamp duty and
registration charges online.

& The Law Firm Network
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To summarise, the 2020 Amendment Act
isastepin theright direction to promote
Karnataka as a favourable destination for
investments from within India and
abroad and increase the ease of doing

businessin Karnataka.

Written by:

G. Deepak Raj
Attorney-at-law
Poovayya & Co., India
POOVAYYA.NET
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FOR IRISH RESIDENTIALTENANTS

—E
by Siobhan Whelan

The harsh economic impact of COVID-19
restrictions has been well-documented
internationally and posed unprecedented challenges
for lawmakers who introduce them. This article
discusses the Irish legislature's management of
issues arising for residential tenants. Two pieces of
Irish residential tenancy legislation arising directly
from COVID-19 are the Residential Tenancies and
Valuation Act 2020 and the Residential Tenancies Act
2020. This article explores the workings of each and,
through a brief comparison, demonstrates the
change in Ireland's management of the pandemic

over time.

The Residential Tenancies and
Valuation Act 2020

The Residential Tenancies and Valuation
Act 2020 (“the Act”) came into effect on
the 1 August 2020 to replace the
Emergency Measures in the Public
Interest (COVID-19) Act 2020 (“Act of
2020"). The Act is to provide a new legal
basis to oversee the moratorium on rent
evictionsandrentincreases.

1. Tenants to Self-Declare
While the Act of 2020 saw a blanket ban
on evictions and rental increases across

the rental sector, the primary focus of
the Act is to give rental protection to a
category of tenants who are at risk of
eviction from their rental properties by
reason of failure to pay their rent. In
order to get the protection of the Act
the tenant must serve a declaration in
writing to the Residential Tenancies
Board (“RTB”), with a copy of the
declaration to the Landlord. The tenant
must declare that they are:

1. A”relevant person”;and

2. As a consequence, they face a
significant risk of their tenancy being
terminated due to the non-payment of

T@Nné

rent.

The qualifying criteria in order to be
deemed a“relevant person”includes:

1. Being unable, or having been unable
to work, due to contracting COVID-19
without entitlement to be paid;

2. Beingin receipt of, or entitlement to
receive, the temporary wage subsidy or
supplementary welfare allowance; or

3. Beinginreceipt of any other payment
out of public moneys provided to
alleviate the financial hardship resulting
from COVID-19.

The tenant can claim protection from
eviction during the “emergency period”.
This is defined in the Act as being from

the date of commencement of the Act
up to10January 2021.

2.28 Days Arrears Notice Period

The Act also affords a greater protection
period for tenants who are at risk of
eviction as a result of the non-payment
of rent. The Act extends the arrears
notice to a 28-day arrears notice; this
was previously 14 days. The 28-day
arrears notice must be served by the
landlord on the tenant and the RTB. The
RTB must then provide information to
the tenant to allow them obtain advice
from the Money Advice and Budgeting
Service (“MABS”). If the tenant fails to
pay the rent after the 28-day period,
then the Landlord can serve a 28 day
notice of termination which also must be
served on both the tenant and the RTB.
The RTB must furnish details to the
tenant of their entitlements from the
Department of Employment Affairs and
Social Protection and inform them of
theirright to refer a dispute of the notice
of termination to an adjudicator in the
RTB with an appeal to the tribunal.

estat 1



Regard must be had to the advice
provided to the tenant in making any
decision or determination. The Act
extends the period of termination for a
tenant who can seek the benefit of the
Act to a period of 90 days after the
service of the notice of termination or on

the 11January 2021 whicheveris thelater.

3. Prohibition on Rent Increases

Section 6 of the Act prohibits rent
increases to 10 January 2021 unless it was
an increase that came into effect prior to
27 March 2020. This section appears at
odds with the intention of the Act which
was to afford protection to tenants
specifically affected by COVID-19. In the

summary of the Bill from the Oireachtas it
was noted that Section 6 was to apply to
persons affected by that Part of the Act
being “relevant persons”. This was not
carried over in the drafting of the
legislation and instead of limiting the
application of Section 6 to “relevant
persons” being the persons defined in
that Part of the Act, it reads instead that
it applies to all tenants. It appears from
the advices being offered by the RTB that
they have adopted their own view that
Section 6 of the Act only applies to
“relevant persons”. Clarification is
certainly required on this point.

4. Commercial Tenancies Outside
Parameters of the Act

The Act clears up the ambiguity brought
about by Section 5(7) of the Emergency
Act 2020 in that it left open the

5 The Law Firm Network
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interpretation of the section that a
prohibition on evictions falling outside of
the Residential Tenancies Acts also
extended to commercial tenancies. The
Act removed this section and so it is no
longer in effect, which clears up any

ambiguity that there might have been.

5. Conclusion - Landlord to Shoulder
the Burden of the Economic Impact Of
COVID-19?

The Act attempts to strike a balance for
both the tenant and landlord by setting
out a list of qualifying criteria that the
tenant must meet to avail of the Act. The
previous blanket ban on evictions meant
that Landlords were left in a situation

where they could not evict a tenant even
in circumstances where there was no
economic impact seen by a tenant as a
result of COVID-19. A false or misleading
self-declaration by a tenant is a criminal
offence and is an attempt to prevent
abuse of the Act . There does need to be
clarification on the blanket ban on rent
increases which seems at odds of what
the Act set out to do which was to
provide protection to “relevant persons”.
While the Act provides a welcome
reprieve to a tenant who has found
themselves in difficulty as a direct result
of COVID-19 it does leave some landlords
in a precarious position of having to
shoulder the economic burden of the
consequences of the Act especially in
such circumstances where previous
moratoriums that were offered by banks

tomortgagors are now coming toanend.

The Residential Tenancies Act 2020
The Residential Tenancies Act 2020 (“the

2020 Act”) is another piece of emergency

legislation that has evolved as a result of
COVID-19.
that would be faced by tenants in finding

It recognises the difficulties

alternative accommodation during the
emergency periods and the
consequences resulting from the spread
of COVID-19.
October 2020, it is the latest update to
the residential tenancy legislation.

Signed into law on 24

A. Operation of the Protections
The 2020 Act is only operable during
emergency periods which is defined in

the 2020 Act as a period in which the
Minister for Health imposes a restriction
on travel outside a 5km radius of a
person's place of residence for a period
as specified in the relevant legislation.
The relevant legislation is made under
Section 31A of the Health Act 1947 which
allows for travel restrictions on affected

areas.

B. Revised Termination Dates

The 2020 Act is to provide a level of
protection to tenants against eviction
where a notice of termination was
served prior to or during an emergency
period. The 2020 Act allows for a “revised
termination date” which is the date 10
days after:

- In instances where the notice of
termination was served before the

emergency period, the revised date will

12
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emergency period; or

- Where the notice of termination was
served during the emergency period, the
period of notice given in the notice of
termination and the unexpired period of

the emergency period.

Should there be any further subsequent
emergency periods these periods are to
be included in calculating the revised

termination date.

Ininstances where a tenant has remained
in occupation of a dwelling after the
expiration of the required period of
notice and before an emergency period
commenced, whether that be with or
without landlord consent, that tenant
shall be entitled to remainin the dwelling
until the revised termination date which
in this scenario is 10 days after the
expiration of the emergency period. The
Tenant does not acquire any rights under
Part 4 of the Residential Tenancies Act
2004 under this section.

C.Loss of Protection

Where a notice of termination was
served for failure by tenant to comply
with one of their obligations then the
Tenant does not get protection of the
2020 Act. Theseinclude:

-Where a Tenant or other visitors behave
inanti-social behaviour;

- Where the dwelling is used for a

purpose other than as a dwelling without

the owner's consent;

Where acts of the tenant that would
invalidate the insurance policy on the
dwelling; and
- Where there is a threat which threatens
the fabric of the dwelling.

The Act does not apply to a dwelling to
which the provisions of the 2020 Act
apply (as set out above) as these Tenants
are separately protected under this
legislation.

December 2020: An Assessment of the

Provisions

A notable difference between these
instruments is their definition of the
concept of the “Emergency Period”. This
indicates the improved understanding of
the pandemic gained by the legislature
between their commencement dates -
August and October 2020 respectively.In
the interim, specifically mid-September,
the Irish government had published its
“Living with Covid” plan.

The plan sets out five different “levels” to
public life within the State, to be
determined by the national prevalence
of coronavirus at any given time. These
“levels” impose a spectrum of
increasingly severe restrictions on public
life as they increase from one to five. As
the most serious level, itislevel five alone
which imposes the “restriction on travel
outside a 5km radius of a person's place
of residence”, which is the sole criterion
that defines a “relevant period” within
the 2020 Act.

This change in definition from the much
more specific and definite window of 1st
August 2020 to 10th January 2021 shows
an understanding that protective
measures may be needed beyond the
10th January 2021. This idea is echoed by
the “Living with Covid” plan, which self-
describes as a framework to support the

nation's move from a short to medium-

TIREINDS

term approach to managing the
pandemic. With Ireland having just left a
six-week period of nationwide level five
restrictions, it is unclear whether Ireland
will enter into any further Emergency
Period in 2021. It is clear however that if
we do, adequate legislative protection

will be available to Relevant Persons.

Written by:

Siobhan Whelan

Attorney-at-law
BHSM LLP, Ireland
BHSM.IE
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 EFFECTS

ON THE ITALIAN REAL ESTATE MARKET

AND POSSIBLE OUTLOOK FOR 2021

The asset classes that are going to have a greater development in terms
of investment opportunities in the short term, belong to the residential

and logistics sectors

The Italian real estate
market predicted that
2020 would be a historic
year. Thatwas, of course,
before the COVID-19
pandemic descended.

The overall outlook was positive as
strong foreign investments were
expected for the year. However, there
were some concerns about the limited
availability of high value premises in the
market and, with specific regard to retail
real estate, the negative effects of e-

commerce.

However, the abovementioned positive
outlook was not to be, due to the
extraordinary circumstances brought
about by the COVID-19 pandemic. The
virus hit Italy very hard and the Italian
Government took very strong social
distancing countermeasures to fight
against the pandemic. Starting from 9
March 2020, a general lock-down
nationwide was implemented, which
had a tremendous effect on the
economy. It is expected that there will
be a GDP loss of 8.3% in 2020, compared
tothe previousyear.

As expected, the Italian Real Estate
market has suffered greatly from the
impact of COVID-19.

Inthe first six months of 2020, the market

showed a slowdown under the
investment volume profile, mainly due
to the hotel sector suffering an 80%
decrease. The total investment volume
suffered a loss of €3.5 billion, compared
to the previous year (a 29% decrease on
2019).
transactions decreased from 79 from the
first half of 2019 to 59 in the same period
in2020.

Furthermore, the number of

With regard to the retail market, the
pandemic had a modest impact on
supermarkets and big box retailers,
while, in the short term, the high street
sector has been the most affected, due
to the lack of tourists and workers in city
centres. Investors remain cautious in
starting new retail transactions and, in
some cases, projects scheduled for 2020

were putonahold.

There was a significant reduction in
office space requirements in major
Italian cities: Milan registered a loss of
30% and Rome a loss of 71%, compared
to the previous year. The main factor
being the requirement of remote
working for non-essential workers. With
new social distancing guidelines,
workspaces have been required to be re-

designed, in order to meet new buyers
needs.

Nevertheless, it has to be noted that,
thanks to the start of major urban

regeneration projects registered in 2019,
Milan will continue to be a safe haven for

Real Estate operators.

In the first half of 2020, Milan was to be
the most resilient Italian city in regard to
the COVID-19 pandemic. The estimated
amount of investment in the Milan real
estate market was around £1.8 billion,
with a solid and substantial alignment to
that of 2019 (the analysis of the data
shows aslight loss of around 5%).

The Milan Real Estate market
represented 50% of total corporate
investments in the Italian real estate
market in Q12020 (in 2019, it accounted
for37% of the Italian real estate market).
The Logistics sector, which in 2019 was
one of the fastest growing sectors,
suffered a decrease of 16%. However,
thanks to the Mass Market Retail
Business Model, this sector continues to
be highly dynamic.

In general, international investors are
still maintaining a central role in the
Italian Real Estate market, although
domestic investment has registered an
increase during Q1 2020, representing
54% of the total volume invested.

In the first half of 2020, however, there
was a somewhat resilient approach in
the Italian Real Estate sector, with
results exceeding expectations, thanks
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to numerous ongoing projects from 2019
that were finalised in 2020. Of course,
the second half of 2020 has not
benefitted from such projects and,
therefore, we are likely to see a more
realisticdownturn nationwide.

High valued assets shall keep their
strength and role as safe haven assets,
because of their ability to preserve their
value. This is especially true in crisis
periods like this, when investors are
pushed to behave according to a “flight
to quality” scheme.

In light of the above, the second half of
2020 is still characterized by great
uncertainty, as the length of the
economic crisis will determine the speed

of recovery of the market.

However, it is a fact that the Italian real
estate market is still quite interesting for
investors although very peculiar and
complex especially for certain sectors.

At present, the Italian real estate market
is mostly concentrated on core
investments given the current
uncertainty about future scenarios. The
asset classes that are going to have a
greater development in terms of
investment opportunities in the short
term, belong to the residential and
logistics sectors. Real estate sales are
increasing due to very low rates and
some institutional investors are currently

investing in this sector.

Moreover, the lockdown has
contributed to spark a new interest in
residential homes. Logistics
investments are quite attractive due to
the relevant increase of the online
market and the absence of unleased

spaces.

Office, retail, and hotel are the sectors
most affected by this pandemic and the
results of a recovery in these sectors will
be seen in the longer term. Especially
the retail sector which was already
suffering strong competition from e-
commerce businesses before the spread
of the pandemic.

Written by:

&

Giulia Comparini
Attorney-at-law

Cocuzza & Associati, Italy
COCUZZAEASSOCIATLIT
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by K.S. Chong

Despite the current situation with
show great interest in the Korean rea
this year, it is reported that foreign inv
thousand apartment units in Korea, abou

properties.

Korean Legal Framework

In Korea, the only ownership of real
estate that is legally recognised is
complete ownership, which is often
compared to the common law concept
of a fee simple absolute. Foreigners
should be aware that Korean law does
not recognise so-called partial estates
such as life estates, conditional estates,
or future estates. However, real estate

can be owned by more than one party.

Dual Registration System

In Korea, real property consists of land
and buildings which constitute separate
real property. Hence, a separate title
registry exists for land and buildings, and
ownership interests must be registered
under the applicable registries

accordingly.

Real Estate Investment Market in
Korea

Real estate investment market
continues to show strong growth in
Korea. Due to its higher investment
yields and its relatively lower volatility
compared to other mature Asian
markets, Korea continues to attract

foreign investors to invest in its
commercial real estate market. Real
Estate Funds (REFs) and Real Estate
Investment Trusts (REITs) are the most
popular vehicles used by foreign

investors.

Foreign Investment

With the exception of a limited list of
real estates (such as land located in
military facilities, protection areas, etc.),
government approvals are not generally
required for a foreigner to acquire real
estate in Korea. A foreign person may
acquire land by simply following certain
procedures and reporting the
acquisition to the appropriate
authorities.

Reporting Real Estate Acquisition

Under the Act on Report on Real Estate
Transactions, Etc, when a foreigner has
acquired land located in Korea, they
must report the acquisition to the
appropriate local government bodies. If
a foreigner has acquired real estate
through a legally binding contract, they
should report the contract to the
relevant Si/Gun/Gu Office who has

jurisdiction ove
within 60 days fro
conclusion of the contrac
contract is drawn up). Howev:
real estate sales contracts have be
prepared and executed by a licensed real
estate agent under Article 2.4 of the
Licensed Real Estate Agents Act, it is the
real estate agent who should meet the
reporting requirement. For contract-
based acquisition, it is required to
submit (i) a copy of land acquisition
contract; and (ii) a copy of ID of the real
estate agent and the foreigner

concerned.

If a foreigner has acquired real estate by
means other than a contract (e.g. by
inheritance, auction or exercise of right
to repurchase), they should report the
acquisition to the relevant local
authorities within six months from the

date of acquisition.
Processing of reports is completed on
the same day, usually within three hours

of submission.

It should be noted that there are

estar LAW



penalties for non-compliance with the
reporting requirement as set out in the
Act on Report on Real Estate
Transactions, Etc. The penal provisions
of the Act stipulate that persons who
have signed a contract to acquire real
estate but failed to report the
acquisition, can be asked to pay a fine of
up to KRW 3 million or KRW 5 million, a
for persons who have acquired real
estate by means other than a contract, a
fine of up to KRW 1 million can be
imposed.

Real Estate Acquisition Procedures
Different laws and procedures apply to
acquisition of real estate by foreigners
depending on (i) the purpose of
acquisition; (ii) whether the foreignerisa
resident in Korea; and (iii) whether the
purchaser is an individual or a
corporation.

If real estate has been acquired for
profit-making purposes, the foreign
investment notification procedure
should be completed in addition to the

real estate acquisition notification.

If a foreigner is a non-resident in Korea,
they must first notify the planned
acquisition of real estate to the head of a
foreign exchange bank at the time of
bringing the funds for the acquisition
pursuant to the Foreign Exchange
Transactions Act. Once the notification
has been processed and the payment for
the acquisition has been made, the

& The Law Firm Network
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acquisition should be notified to the
relevant Si/Gun/Gu office. When the
sales contract has been concluded, the
transfer of ownership must be
registered within 60 days of the

conclusion.

If a foreigner is a resident in Korea, the
notification requirement as set outinthe
Foreign Exchange Transactions Act does
not apply, and therefore, they simply
need to register the transfer of
ownership at the relevant Si/Gun/Gu
office within 60 days of concluding the
sales contract.

Outlook

Potential investors, however, must note
that South Korea’s ruling party is
currently seeking legislation to levy a
heavier tax on property speculation by
foreigners, in order to stabilise the
soaring prices of local real estate. It has
been reported that the bill may impose a
20 percent tax on home purchases by
foreign nationals if the buyers have not
resided in the region for more than six
months in the past 12 months without a

valid reason.

Written by:

K.S. Chong

Attorney-at-law

LIWU Law Group, SOUTH KOREA
LIWULAW.COM
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According to former transport secretary, Lord
Adonis, the "Death of the office is massively
exaggerated" and "Most people can't wait to get back

tothe office."

Lord Adonis suggested that “there is no
reason to believe that once the
pandemic is over, life won't return back

|”

to normal” during a live news broadcast
on the same day that construction

beganonHs2.

Of course, landlords and tenants may
choose to adopt a more cautious
position than his clear optimism over the
future of the office, at least in the short
term.

79% of respondents to a recent Royal
Institution of Chartered Surveyors'
(RICS) UK Commercial Market Survey
said that demand for office space had

fallen during the second quarter of 2020.

93% also predicted that occupier space
requirements will decrease over the

nexttwoyears.

Research conducted in partnership with
consultancy Leesman highlighted that
almost 80% of employees said that
working from home boosted their
productivity.

TIREINDS

The ongoing situation clearly offers
differing opportunities for landlords and
tenants. On one hand, a reduction in
demand may allow occupiers to
negotiate more favourable rents and
terms. Whilst landlords and investors
with distinctive and contemporary
offices located in and around the Thames
Valley may be well placed to benefit
from tenants who are reassessing their
needs and consolidating, 'downsizing' or
relocating to the region, such as from
London.

Areport by Savills'in June this year found
that 89% of workers still believe that the
office plays a key role, but that office
designs, and how they are used, needed

toevolve.

According to a RICS article’ published in
2019, “future proofed” workplaces will
have planned for technological
advances, been designed with
employee wellbeing and productivity in
mind, be “green”, provide a clean and
modern feel and adopt a forward

thinking outlook.

So, given the above, what steps can
landlords and tenants take so that they

maximise opportunities?

Lease term

A shorter and more flexible lease term
will be a clear occupier focus, so as to
enable tenants to better respond to
business need during an uncertain time.
Landlords who are willing and able to
offer a shorter term, as well as a tenant
break, will be well placed to meet that
need. Tenants are advised to ensure that
any right to break should be as
unconditional as possible — whereas a
typical landlord requirement is that, in
order to successfully trigger a break, a
"https://www.savills.co.uk/insight-and-opinion/savills-

news/301232/89--believe-the-office-is-vital--but-needs-to-
change

? https://www.rics.org/uk/news-insight/future-of-
surveying/sustainability/futureproof-office-buildings/
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tenant must comply with various
conditions such as to pay all monies due,
yield up with vacant possession, and
comply with all other lease covenants,
all of which presents a number of pitfalls
for the unwary and in some cases may be

extremely difficult to achieve atall.

Rent and other costs

Clearly the amount of the rent will be key
for tenants seeking cost certainty, and as
always we would strongly advise that
landlords and tenants seek advice froma
surveyor to ensure that the rent - and
any concessions, such as rent free
periods — reflect the market. Turnover
rents are making a name for themselves
in certain sectors, such as retail and
restaurant premises and, whilst not
necessarily applicable to the office
market, perhaps show that the landlord
who is able to be innovative and flexible
with its rental structures may prove
more attractive to prospective tenants
who are keeping an even closer eye on

theirfinancials.

Tenants also typically face a raft of other
leasehold costs, such as service charge,
insurance rent, business rates, and
utilities, and a landlord who is able to
offer an inclusive rent/cost package may
find its stock rising in a world where

overheads are more important than ever.

Otherterms

Tenants will likely be keen to ensure too
that their lease builds in the ability to
assign, sublet or share occupation, so as
to retain flexibility in the event of a
change in tenant need. Can the lease be
sold on to a third party, and does the
tenant have the ability to sublet or share
space and therefore share in the
occupational costs? The ability to
surrender back part of the premises
during the lease term - whilst meaning
some additional work and cost prior to
lease completion to cater for a possible

future surrender - may also be attractive
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to a tenant; the tenant is able to reduce
its footprint and costs whilst the
landlord retains its tenant and income
(albeit reduced).

Quality and safety
Flexible and cost certain lease terms will

be more attractive than ever, and
landlords able to offer those terms will
find more opportunities than those who
will not or cannot, particularly when
allied to office space that meets the
demands of the modern tenant for a
quality, efficient, green, tech-enabled,
and employee-focussed space. Despite
the comments and statistics referred to
above, the increase in home working is
clearly here to stay, which will inevitably
lead toreduced demand for office space.
Offices must also however be able to
meet the needs of a tenant and its
workforce in the pandemic era. Hot desk
arrangements - whilst placing
downward pressure on floorspace need
- is not necessarily an effective solution
in a Covid-19 world. The fall-out from the
pandemic may therefore act to
counteract that downward pressure to
anextent.

A landlord's response to, and the cost of,
a pandemic related incident - such as a
further lockdown or an infection in
another part of a multi-let building — will
be another key question. How will a
landlord safeguard each tenant, and
how will the cost of a lockdown or
additional cleaning be apportioned?
Landlords able to offer clear policies and

outcomes will stay ahead of the curve.

Both landlords and tenants should take
advice from a surveyor as well as legal
advice before proceeding to ensure that
theirinterests are protected.

Written by:

()
)

John Dingle
Attorney-at-law

Blandy & Blandy Solicitors, UNITED KINGDOM
BLANDY.CO.UK
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GRABBING OPPORTUNITIES:

INTHE HOSPITALITY SECTOR

“‘Banks and sponsors had looked at the pandemic as a temporary issue,

brown-Lorick

and now understand that it willnot go"

£l
by Nick Vasquez

Hospitality continues to
suffer the devastating
impact of the coronavirus
pandemic, with the feared
second wave rolling in
during the Autumn and
Winter months. Deals
slowed to a trickle from
March, following which
there was an expectation
among many that distress
in the industry would
result in feeding frenzy
for the cash-rich
opportunists.

The general consensus right now is that
the deal market has not kicked off yet.
There has been distress and some signs
of activity, particularly where there were
businesses already under pressure (such
as in the casual dining market), but no
widespread wave of transactions. The
reasons are well rehearsed, as
businesses scrambled to survive the
crisis, helped along by supportive
government schemes, moratoria and (so
far) abundant patience in landlord /
tenant, supplier / customer and lender /
borrower relationships. All those
dynamics are spurred by a feelingamong

all stakeholders that the crisis will abate

at some point and there will be a
recovery, so there has been a desire to
work together to get through it. The
main issue is timing of the recovery, and
what to do until it comes - recent news
of breakthroughs in vaccines are
encouraging but there is still a long road
ahead.

On the lender side, the crisis so far has
been characterised by triaging
emergency situations, with waivers and
restructurings keeping bankers very
busy. But, as the cash crisis persists, the
expectation now is of a more intense
phase of discussions with borrowers.
Continued lender waivers will not be a
solution to continue to keep thingsonan
even keel, particularly as some
governments scale back support
measures for the economy. As a result,
in the next couple of quarters the
catalyst for activity will be banks taking,

orthreatening to take, real action.

As one panellist at Brown Rudnick's
recent hospitality-focused webinar put
it, “banks and sponsors had looked at the
pandemic as a temporary issue, and now
understand it may not go”. While banks
have so far not been fast to react in
accordance with their contractual rights
(having learnt restraint following the
Global Financial Crisis), difficult decisions
will start being made. They will expect
co-operation from sponsors and
management and new cash to refresh

REAL
ESTATE
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balance sheets, however they can find it.
Co-operation is still often (albeit not
always) the preferred route for lenders,
where they are looking for survivability
of a business over 12-18 months of
severely impacted cashflows. That will
leave owners with hard choices on
finding more cash, be it from equity, new
mezzanine debt or otherwise, or
crystallising the losses that come with
bank action or forced sale.

One alternative to fresh equity is the still
active market for ground rents (or “sale
of the fee-simple” in US terms), allowing
owners to split a property interest into a
freehold and long leasehold interest, and
selling the freehold interest at a
relatively low yield (looking at around
15% of enterprise value at a 2% yield) to
free up cash in the equity value. While
that invariably involves refinancing the
debt stack to a lower loan-to-value
amounts, banks tend to like the release
of liquidity with the net effect of a more
sustainable business, and the long term
view taken by ground rent purchasers
make pre-crisis cashflows very relevant.
Brown Rudnick has acted on successful
ground rent structures both before and
after the Covid crisis began and is
actively pursuing strategies on behalf of

clients to use this solution.

In the consensual M&A activity that has
been happening in the hotels sub-
sector, discounts are inevitable given
the current increase in risk premium, and
5-15% of pre-crisis are being agreed
using a variety of supportive pricing
structures. Sale and leaseback, or sale-
and-manage back, deals active now
guarantee EBITDA over a number of
years while retaining an interest in long
term cashflows via a management role.
In another structure, deferred
consideration is conditional on hitting
EBITDA milestones.

What is yet to be seen is the deep

discounting that will be found when

owners and lenders decide, or are
forced, to say enough is enough, and the
pace of insolvencies accelerate. One
feels that despite the huge hit
hospitality is taking, travel and leisure
will return to trend eventually, in
contrast to other sectors such as retail,
office and logistics, where longer term
structural changes are at play. In the
meantime furlough schemes and
enforcement moratoria are scaling
down, lockdown measures returning
and the pandemic is still raging. There is
some hope now with vaccines, but
unless vaccination programmes prove to
be swift and effective, the waiting game
for the opportunists may be coming to
anend.

Brown Rudnick hosted a webinar on
Grabbing Opportunities in October
2020, focusing on the current
environment for investments in the
hospitality industry, with panellists lan
Corfield at FRP, Pierpaolo lasci from
Societe Generale and BR's own
hospitality practice leaders Tuvi Keinan
and Nick Vasquez. We had some great
insights and learning come out of the
session, with panellists sharing their
practical experience on the ground.
Those shared insights have helped shape

andinform this article.

Written by:

Nick Vasquez
Attorney-at-law

Brown Rudnick LLP, UNITED KINGDOM
BROWNRUDNICK.COM
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